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THE ECONOMICS OF DESECRATION: FLAG 
BURNING AND RELATED ACTIVITIES 



ERIC RASMUSEN* 



Abstract 



When a symbol is desecrated, the desecrator obtains benefits while other people 
incur costs. Negative externalities are intrinsic to desecration, suggesting a case for 
government regulation if the costs exceed the benefits. The case for restrictions is 
especially strong because of the impracticality of Coasean bargaining and the possi- 
bility of efficient lawbreaking. In addition, desecration reduces the incentive for the 
creation and maintenance of symbols, which, like other goods, need property-rights 
protection for efficient production. 



vyNE might think that desecration is a matter for the theologian, not the 
economist. Consider, however, the Merriam- Webster definition. 1 

Desecrate: 

1: to violate the sanctity of: profane 

2: to treat irreverently or contemptuously, often in a way that provokes outrage 
on the part of others. 

Part 1 of the definition is indeed beyond the economist's scope, but part 2 
brings desecration down to the level of the effect on onlookers, not God. 
When one person does something that another would pay to prevent, there 
is a negative externality. Externalities are something about which econo- 
mists have expertise. We know that unregulated self-interested behavior is 
inefficient in the presence of externalities, and economic theory helps deter- 
mine which policies provide efficient incentives, balancing the conflicting 



* I would like to thank F. Buckley, Lynn Fisher, David Friedman, Bruce Kobayashi, 
William Landes, John McGinnis, Eric Posner, Richard Posner, Richard Steinberg, and semi- 
nar participants in political economy at Columbia University, in law at George Mason, and 
at the Indiana University Workshop in Political Theory for their comments, as well as partici- 
pants in the Econlaw discussion list for the on-line discussion that stimulated this paper. 

1 Webster's Ninth New Collegiate Dictionary (1st digital ed. 1992) (1988). 
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desires of the people involved. It can do this just as easily for desecration 
as for pollution, international trade, or tax laws. 2 

This article will offer a new approach to thinking about statutes against 
flag burning, the desecration law that has been most discussed in recent 
years. In the 1989 case of Texas v. Johnson, the U.S. Supreme Court invali- 
dated a Texas statute criminalizing flag burning. 3 Before and after that deci- 
sion much has been written on the constitutionality of desecration laws, but 
the present article will focus on the somewhat neglected issue of the law as 
public policy. 4 Since flag burning has been the focus of public discussion, 
I will use it as a running example. I will refer to persons wishing to dese- 
crate as "desecrators" and persons opposing the action as "venerators." 
Section II sets up the basic cost-benefit calculation and the idea of mental 
externalities. Section III discusses the special feature of malice. Section IV 
treats desecration as the harming of created goods, which raises questions 
of intellectual property. Section V distinguishes desecration from speech 
and vice. Section VI analyzes the results of mistaken policy, Section VII 
examines whether actual statutes could be motivated by efficiency con- 
cerns, and Section VIII addresses various objections. 

II. The Efficiency Calculus 

A. A Simple Example of Wealth Maximization 

Let us start with a simple example: desecration of a private symbol: 5 
Smith and his followers bow down to a symbol, the Smith flag. Jones, 

2 The economic approach has already been applied to a number of other free-speech issues. 
See, besides the literature on copyright and trademark, Ronald Coase, The Economics of the 
First Amendment: The Market for Goods and the Market for Ideas, 64 Am. Econ. Rev. Proc. 
384 (1974); Richard A. Posner, Free Speech in an Economic Perspective, 20 Suffolk U. L. Rev. 
1 (1986); Peter J. Hammer, Note: Free Speech and the 4 'Acid Bath' ' : An Evaluation and Critique 
of Judge Richard Posner' s Economic Interpretation of the First Amendment, 87 Mich. L. Rev. 
499 (1988); Daniel A. Farber, Free Speech without Romance: Public Choice and the First Amend- 
ment, 105 Harv. L. Rev. 554 (1992); Kathleen M. Sullivan, Free Speech and Unfree Markets, 
42 UCLA L. Rev. 949 (1995); Richard A. Posner, The Economic Analysis of Law, ch. 27 (4th 
ed. 1992); Richard A. Epstein, Property, Speech, and the Politics of Distrust, 59 U. Chi. L. Rev. 
41(1 992); Matthew Spitzer, The Economics of Freedom of Expression, New Palgrave Dictionary 
of Economics and the Law (in press). None of these discuss desecration, but they do consider 
the problem of information production and dissemination under different legal regimes. 

3 Texas v. Johnson, 491 U.S. 397 (1989). 

4 For entry into the law review literature, see John Hart Ely, Flag Desecration: A Case 
Study in the Roles of Categorization and Balancing in First Amendment Analysis, 88 Harv. 
L. Rev. 1482 (1975); Frank Michelman, Saving Old Glory: On Constitutional Iconography, 
42 Stan. L. Rev. 1337 (1990); and Sanford Levinson, Freedom: Politics: They Whisper: Re- 
flections on Flags, Monuments, and State Holidays, and the Construction of Social Meaning 
in a Multicultural Society, 70 Chi.-Kent L. Rev. 1079 (1995). 

5 Government symbols such as the U.S. flag raise additional issues, similar to those raised 
by government property generally, of who has use rights and who has the standing or duty 
to protect the property from damage. 
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Smith's rival, burns a replica of the Smith flag. This causes X dollars in 
pain to the Smithians, and Y dollars in pleasure to Jones. Everyone else in 
the country is indifferent to the flag's burning. The potential burning of the 
flag is a good that has value to both Jones and the Smithians. The amounts 
X and Y represent the amounts the Smithians and Jones would pay for that 
good, the right to control the action. These values will depend on the wealth 
and the tastes of the individuals involved. As always, efficiency requires 
allocating consumption of the good to whoever has the highest willingness 
to pay for it. The good is not the flag itself, which belongs to Jones, but the 
right to burn the flag. Usually, the law bundles together various rights to do 
things with a material object — to use it, sell it, destroy it, or desecrate it — 
but the issue before us is whether the usual bundling is efficient in this con- 
text. 

Let us suppose that X = $3,000 and Y = $500. Efficiency then requires 
that Jones refrain from desecrating the flag because aggregate social surplus 
is $2,500 higher when the flag is not burned. If there were no difficulties 
in buying and selling the good, the efficient result would be achieved by 
the market regardless of how the law allocated the initial property right. If 
the law allowed Jones to burn the flag and to sell his right to burn it, he 
would sell that right to Smith for an amount between $500 and $3,000. 6 If 
the law prohibited Jones from burning the flag without Smith's permission, 
Smith would offer to sell his permission for $3,000, and Jones would reject 
that offer. Either way, the flag would not be burned, an example of the 
Coase Theorem at work. 7 

The assumptions of the Coase Theorem are unlikely to be satisfied here, 
however. Four problems arise. 

1 . Information. Smith and Jones must bargain over the price of the per- 
mission to burn the flag. Since the harm and benefit from burning the flag 
are both emotional, Jones is unlikely to have a good estimate of Smith's 
pain, X, and the Smithians are unlikely to have a good estimate of Jones's 
pleasure, Y. This will lead to posturing for bargaining advantage and the 
usual inefficiencies of bargaining under asymmetric information: delay and 
possible lack of a completed bargain even when gains from trade exist. 8 

2. Bitterness. If the Smithians are sufficiently unhappy over the very 

6 Note the importance of alienability of the right to burn flags. If the law makes flag burn- 
ing an inalienable right, the outcome might not be efficient. 

7 Ronald Coase, The Problem of Social Cost, 3 J. Law & Econ. 1 (1960). Coase's idea is 
extended to property in Guido Calabresi & A. Douglas Melamed, Property Rules, Liability 
Rules, and Inalienability: One View of the Cathedral, 85 Harv. L. Rev. 1089 (1972); see, in 
particular, their discussion of justice and the entitlement to silence at 1 102. The present arti- 
cle continues in that tradition. 

8 For elaboration of the problem of asymmetric information, see Eric Rasmusen, Games 
and Information, ch. 11 (2d ed. 1994), and the references therein. 
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act of conducting negotiations on this topic, that unhappiness might be 
worth more than $3,000 to them. The same might be true for Jones. In ei- 
ther case, bargaining could not attain the efficient outcome. Even if the dis- 
utility of bargaining were smaller, uncertainty over how much disutility 
each party suffers would compound the information problem. 

3. Free Riders. The Smithians are a group, and the prevention of flag 
burning is a public good for them. Each Smithian would like to free ride 
on the other Smithians, paying nothing and letting the others pay Jones not 
to burn the flag. Institutions such as clubs and churches try to address this 
kind of free-rider problem, but they lack the coercive power of government. 
The government could force each Smithian to contribute to Jones's pay- 
ment, but Smith cannot, except by expelling members from his organiza- 
tion. 9 

4. Holdouts. Suppose that the legal rule is that not only Jones but any 
of a large number of people have the right to burn the flag. Even if each of 
them receives only a small benefit, each can impose the entire cost of 
$3,000 on the Smithians. Unless the Smithians can negotiate with the dese- 
crators as a group, any individual desecrator has a strong incentive to wait 
until the others have sold their rights to the Smithians, after which he can 
bargain using the threat of imposing the entire $3,000 cost. 

B. Regulation as a Solution 

The failure of the Coase Theorem makes desecration a natural subject for 
government regulation and suggests why it has traditionally been a part of 
criminal law. Desecration should be regulated for the same reason as pollu- 
tion: one person is inflicting a cost on another without compensation, and 
bargaining is impractical. A factory emits sulfur dioxide, harming the 
neighbors' trees. A desecrator burns a flag, hurting its venerators' feelings. 
From the economic point of view, the situations are identical. In each case, 
one party inflicts a negative externality on another party. 10 

9 A similar problem could arise on the side of the desecrators. If there were many people 
who would derive utility from the act of desecration even if they did not commit it person- 
ally, desecration might be underprovided. 

10 The externality is real rather than pecuniary (as when A's action causes prices to change 
in a way that hurts B). When A bids up the price of babysitters and thereby makes B pay 
more for babysitting, A has inflicted a negative pecuniary externality on B, but no ineffi- 
ciency results because A and the babysitters gain more than B loses. If, however, A burns a 
flag in a way that offends B, A has inflicted a real externality on B because B's disutility is 
not mediated by a price change. The difference is not whether the effect is material or mental 
but whether it is mediated by price changes. See Richard A. Epstein, The Harm Principle — 
and How It Grew, 45 U. Toronto L. J. 369, 374 (1995). The law early recognized the differ- 
ence between real and pecuniary harms; see Keeble v. Hickeringill (1707), reported in 103 
Eng. Rep. 1127 (1809), in which dictum suggested that a new school was entitled to attract 
pupils away from an old one in the course of ordinary competition but not by use of intimida- 
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Air pollution and flag burning both create externalities. The difference is 
that the desecration externality is a direct effect on the mind of the venera- 
tor on hearing of the event, rather than a physical effect on some material 
object that then affects his mind. Let us distinguish between the two effects 
by calling them "mental externalities" and "physical externalities": 

1. The factory's sulfur dioxide harms my trees, reducing my property value. 

2. The factory's sulfur dioxide harms my lungs, requiring medical care. 

3. The factory's sulfur dioxide tickles my throat, making me feel bad. 

4. The factory's noise bothers me. 

5. The factory's smokestack emits steam, which is harmless but looks ugly to 
me. 

6. The factory burns a flag, offending me. 

Items 1-4 are physical externalities, while items 5 and 6 are mental, but 
analytically, they are identical. 11 The economic approach can cope with hurt 
feelings as easily as with damaged trees. If someone would pay $3,000 to 
avoid flag burning, that is the amount of the desecration externality. The 
economist need not judge whether $3,000 is too much or too little. It is 
simply data. If someone is willing to pay for something, that something has 
economic value, whether it be a material good or not. 

The point is crucial because both sides will claim their tastes are privi- 
leged. 12 Jones will say that the Smithians' disutility is illegitimate in a free 
country, and the Smithians will say that Jones's pleasure from desecration 
is sinful. The economic approach allows for an objective analysis that de- 
pends on the empirical facts rather than special pleading. In the Smith- Jones 
example, desecration should be banned, but only because of the particular 
numbers chosen. If the evidence showed that Jones would pay not $500, 



tion, and NAACP v. Claiborne Hardware Co., 393 So. 2d 1290 (Miss. 1980), 458 U.S. 886 
(1982), where a major issue was whether a black boycott of white merchants was voluntary 
or enforced by intimidation. 

11 For one long and interesting philosophic attempt to distinguish between them, see Joel 
Feinberg, The Moral Limits of the Criminal Law, vol. 2: Offense to Others (1985). For a 
critique of economists' reluctance to recognize mental externalities, see Steven Rhoads, A 
Second Look at Externalities, ch. 10 of The Economist's View of the World (1985). 

12 Ronald Coase has this explanation for judicial hostility to expressive but not economic 
regulation: "Self-esteem leads the intellectuals to magnify the importance of their own mar- 
ket. That others should be regulated seems natural, particularly as many of the intellectuals 
see themselves as doing the regulating. But self-interest combines with self-esteem to ensure 
that, while others are regulated, regulation should not apply to them." Coase, supra note 2. 
Coase suggests treating both markets alike, as I will do here: ' 'My argument is that we should 
use the same approach for all markets when deciding on public policy. In fact, if we do this 
and use for the market of ideas the same approach which has commended itself to economists 
in the market for goods, it is apparent that the case for government intervention in the market 
for ideas is much stronger than it is, in general, in the market for goods." Id. at 389. 
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but $5,500 to burn the flag, the conclusion would change. Rather than as- 
suming the answer — that the policy is legitimate or illegitimate — econom- 
ics relies on how well the policy serves to satisfy human wants. 13 

In the original story, the Smithians lost $3,000 and Jones gained $500 
from desecration. Picking those numbers determined the welfare-maximiz- 
ing policy, and if they had been reversed, desecration would be efficient. 
Measurement is a problem, but it is not special to the mental externalities 
involved in desecration. Any public good creates the same problem. 14 When 
the government decides between selling public land or keeping it as a na- 
tional park, citizens disagree about the costs and benefits, either because 
personal values differ or because of differing estimates of common values. 15 
Those citizens opposed to the park will tend to underreport their benefits 
from it in public debate, and those who support it will exaggerate them. 
The valuation may be difficult, but we do not eliminate national parks just 
because costs are easier to monetize than benefits. 16 

13 The contrary view — that some desires are illegitimate — is not restricted to religion. One 
of its most influential proponents is John Stuart Mill, who rejects the legitimacy of mental 
externalities and criticizes those "who consider as an injury to themselves any conduct which 
they have a distaste for, and resent it as an outrage to their own feelings, since a person's 
taste is as much his own peculiar concern as his opinion or his purse." John Stuart Mill, On 
Liberty (gopher://wiretap.spies.eom/00/Library/Classic/liberty.jsm), p. 64. Mill does, how- 
ever, reject some tastes — tastes concerning other people's behavior. If he were a more consis- 
tent utilitarian, moral feelings would be as legitimate as immoral behavior in his system. For 
a discussion of Mill's thought on this issue, see C. L. Ten, Mill on Liberty ch. 2 (1980); and 
Keith N. Hylton, Implications of Mill's Theory of Liberty for the Regulation of Hate Speech 
and Hate Crimes, 3 U. Chi. L. School Roundtable 35 (1996). Hylton suggests that expecta- 
tions of a right to an act such as desecration give rise to a property right and that it reduces 
efficiency not to protect property rights in general, whatever may be the case in particular 
cases. We can reverse this easily, though, by changing the law to give the property right to 
the venerator, in which case it is the desecration that violates property rights. A briefer dis- 
cussion, with special reference to tort, can be found in Epstein, supra note 10, at 372. 

14 Desecration is a public good in the sense of being nonexcludable (other people besides 
the desecrator cannot be blocked from experiencing changes in utility as a result of his ac- 
tion) and nonrivalrous (creating a utility effect on other people does not incur extra costs). 
It is different from a conventional public good in that some people's utility from it is positive 
and some negative. 

15 Law and politics often need to discover which tastes are predominant. We legislate re- 
quiring strip mine reclamation because we judge that, on average, people prefer to see re- 
claimed land. We cannot say that this preference is the only rational one. People drive from 
far and wide to see the Badlands in South Dakota, which are similar to badly eroded mine- 
land. The Mount Lyell Mining and Railway Company of Queenstown, Tasmania, considered 
cleaning up an area devastated by acid rain from its copper smelter, but the government ob- 
jected since the picturesque bare hills are the town's main tourist attraction. Simon Rich- 
mond, Pollution: Is It the Next Big Attraction? Daily Telegraph, December 17, 1994, at 27. 

16 For a collection of articles discussing the problems of valuing public goods, see the fall 
1994 issue of the Journal of Economic Perspectives, in particular, Paul Portney, The Contin- 
gent Valuation Debate: Why Economists Should Care, 8 J. Econ. Persp. 3 (1994). 
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The political process provides a way for citizens to demonstrate the ex- 
tent of their utility or disutility of desecration. 17 If desecration law is al- 
lowed to stay a political question, citizens show their preferences by the 
intensity of their political effort. 18 Political effort is subject to the same free- 
rider problems as Coasean bargaining between groups. In particular, 
smaller, concentrated, and organized groups would have a political advan- 
tage. In the Smith- Jones example, Jones, being an individual, would have 
an advantage over the Smithians and might successfully lobby against a 
desecration law even if it were efficient. Nonetheless, the political process 
does provide some empirical evidence of the strength of preferences and is 
no less useful here than in deciding on taxing or spending. 19 

The democratic process is admirably suited to deciding policy questions 
such as whether laws against desecration have benefits greater than their 
costs. If many more people wish desecration to occur than are bothered by 
it, elected officials are unlikely to support laws against desecration. The is- 
sue is simple and public — whether the voter dislikes seeing the flag burned 
or not. Desecration is not like the corporate tax code, a complex maze in 
which special interests can conceal actual government policy and policy can 
be determined by a few heavily interested parties. In the case of desecra- 
tion, in fact, government failure is more likely to result in toleration than 
prohibition since many voters support prohibition mildly and only a few — 

17 It has been common historically for majority symbols to be protected from desecration, 
but not minority symbols. Such laws may well be justified as efficient. A discussion that 
shows the age of this utilitarian argument can be found in Christopher Tiedeman, A Treatise 
on the Limitations of the Police Power in the United States 168-69 (1886) (see note 51 
infra). 

18 The Rehnquist dissent in Texas v. Johnson, 491 U.S. 397, 435 (1989), has this flavor: 
"Surely one of the high purposes of a democratic society is to legislate against conduct that 
is regarded as evil and profoundly offensive to the majority of people — whether it be murder, 
embezzlement, pollution, or flag burning. Our Constitution wisely places limits on powers of 
legislative majorities to act, but the declaration of such limits by this Court 'is, at all times, 
a question of much delicacy, which ought seldom, if ever, to be decided in the affirmative, 
in a doubtful case.' Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 128, 3 L.Ed. 162 (1810) (Mar- 
shall, C.J.). Uncritical extension of constitutional protection to the burning of the flag risks 
the frustration of the very purpose for which organized governments are instituted." 

19 John Stuart Mill condemns "the selfishness of the public, with the most perfect indiffer- 
ence, passing over the pleasure or convenience of those whose conduct they censure, and 
considering only their own preference" (Mill, supra note 13, at 64). As with any policy, 
from tax law to smoking regulations, some group must lose from desecration policy, and it 
is not clear why the injustice would be greater with symbol protection than with property 
protection or why the general rule should be that minority opinions should outweigh majority 
opinions. The argument for Mill's position would have to be that (a) the political process 
does not sufficiently protect minority interests by allowing intensity of preferences to affect 
outcomes and (b) the disutility of the minority from regulation generally exceeds the utility 
of the majority. 
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but those few overrepresented in the legal profession — strongly wish to per- 
mit it. 20 

III. Desecration as Malice 

Let us now add a detail to our story of Jones and the Smithians: Jones's 
motive is malice: he dislikes the Smithians and wants to see them unhappy. 

Malice helps with the measurement problem. A reasonable empirical 
generalization is that the utility of the malicious party is less than the dis- 
utility of his victim — that rarely would he be willing to pay more to per- 
form the malicious act than the victim would pay to prevent it. Malice is a 
secondary effect, an echo weaker than the original sound. This kind of judg- 
ment is universal in criminal law. 21 We believe that the thief values the tele- 
vision less than the owner, the murderer values killing less than the mur- 
dered person values life, and the rapist values his pleasure less than the 
victim values her pain. Otherwise, theft, murder, and rape could be efficient 
ways of minimizing transaction costs. 22 

20 See George Gallup and Frank Newport, Americans Back Bush on Flag-Burning Amend- 
ment, Gallup Poll Monthly, June 1990, at 2-4, at 3: "There has been discussion lately about 
a constitutional amendment which would make it illegal to burn or desecrate the United 
States flag. Some people favor a flag-burning amendment because they say the flag is America's 
unique symbol and deserves constitutional protection from desecration. Others oppose a flag- 
burning amendment because they say burning the flag is a form of freedom of speech, no matter 
how offensive, which is protected by the Bill of Rights. Which of these two opinions comes closest 
to your own?' ' The two points of view were rotated. Sixty-six percent favored the amendment, 29 
percent opposed, and 5 percent had no opinion. Using the simpler question, ' 'Do you think we 
should pass a constitutional amendment to make flag burning illegal or not?" in June 1990, 71 
percent thought the amendment should be passed, and 24 percent were opposed, up from 68 
percent and 27 percent in June 1989. Support for the amendment was not concentrated in a few 
well-organized groups but almost without exception had a margin of support of at least 6 percent 
(and up to 56 percent) in every variety of sex, age, region, race, education, party, ideology, and 
income. (The one exception was the 8.5 percent of respondents who chose "none" for their 
religion and who opposed the amendment 48-46 percent.) 

21 It also puts in an occasional appearance in civil law. Under the common law, for exam- 
ple, if someone gave advice to a friend not to employ a certain doctor out of concern for the 
friend, the doctor had no action against him. If, however, he gave the advice out of malice 
against the doctor, the doctor could sue. Oliver Wendell Holmes, Privilege, Malice, and In- 
tent, 8 Harv. L. Rev. 1 (1894): "[A] malicious motive in the defendant may make an act 
which would not be wrongful without the malice, a wrongful act when done with malice." 
Mogul Steamship v. McGregor, 21 Q.B. 544, 608 (1889). 

22 An example of misapplication of this kind of reasoning, relevant because it does try to 
tie together mental externalities with theft, is John Stuart Mill's statement in On Liberty, 
supra note 13, at 64, that "there is no parity between the feeling of a person for his own 
opinion, and the feeling of another who is offended at his holding it; no more than between 
the desire of a thief to take a purse, and the desire of the right owner to keep it." The purse 
is a private good, valuable only to one person at a time. The opinion is probably more impor- 
tant to its holder than to any other one person, but it is much less clear that the holder would 
pay more to hold it than a large number of other people combined would pay for him to 
abandon it. 
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In addition, malice, because it ineluctably couples one person's utility 
with another's disutility, channels resources into rent-seeking efforts to 
carry out the involuntary transaction or to avoid it. Conceivably, malicious 
actions are still efficient, but because they transfer utility, rent-seeking costs 
must be added to production costs. 23 

Malice helps explain why public policy differentiates between different 
kinds of symbols. Flags have long served to increase altruism toward fellow 
citizens, especially in wartime. Soldiers are spurred to take extra risks to 
prevent flags from being captured, and armies incur real costs to use flags 
in this way; soldiers of special ability are chosen to carry flags, which 
means they cannot carry weapons. Dying in battle to defend the flag against 
capture, however, loses some of its allure if teenagers back home can wear 
the flag on the seat of their pants. A similar argument justifies encouraging 
desecration of malicious symbols or even government bans on them. The 
swastika, for example, has very little use as a positive symbol but consider- 
able strength for malicious purposes. 24 

Malice is, however, by no means a necessary element of desecration. Eric 
Posner has suggested to me a hypothetical that turns the idea on its head: 
a white Alabaman erects a Confederate flag in his yard for the sole purpose 
of outraging his black neighbor, who responds by burning it down. The 
venerator is malicious, while the desecrator just wants to eliminate an eye- 
sore. Yet laws are general rules made to fit average cases, and it is fair to 
say that malice plays a prominent part in desecration generally. 

IV. Desecration as Property Destruction 

A. Symbols Are Created and Maintained 

"Desecrate" is a transitive verb. Something must be there to be dese- 
crated. From whence comes this something? It is a produced good, created 

23 This idea that malicious actions create rent-seeking costs has long been applied to the 
economic analysis of intentional torts. See William Landes and Richard Posner, Intentional 
Torts and Damages, ch. 6 of The Economic Structure of Tort Law (1987). It is one answer 
to the paradox of the efficient rape proposed in Gary Schwartz, Economics, Wealth Distribu- 
tion, and Justice, 1979 Wise. L. Rev. 799 (that the rapist may derive great utility precisely 
from forcing a woman and would pay more than the woman would pay to prevent the rape). 
Another answer, with more parallels to desecration, is that to avoid transactions costs the law 
should be based on the average case, not every case. 

24 Section 86(I)(4) of the German Penal Code is "Prohibition of Distribution, Production 
and Importing of Goods Used to Propagate Nazi Ideology," as cited in Bernhard Bleise, 
Freedom of Speech and Flag Desecration: A Comparative Study of German, European and 
United States Laws, 20 Denv. J. Inter'l L. & Pol'y 471, 472 (1992). The ban would be con- 
sidered unconstitutional in the United States but would surely have helped Germany had it 
been in force in 1930. 
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at a positive cost. Just as a car is produced from steel, labor, and energy, a 
symbol is created from the time and emotional commitment of the venera- 
tors. Just as fewer cars will be produced if a tax is imposed on car compa- 
nies, so fewer symbols will be produced if desecration is allowed. 

Consider the origin of the Smith flag. Suppose that the Smithians' cost 
of turning a piece of cloth into the sacred flag was $10,000 in design costs, 
time spent venerating the cloth, and energy in teaching its meaning to their 
children, and in return they receive $12,000 in benefit from the flag through 
group solidarity and pleasure in worship. 

By the time of the desecration, the $10,000 is a sunk cost, irrelevant to 
short-run decisions. If desecration were illegal, the Smithians' net payoff 
would be $2,000 ($12,000 - $10,000), and Jones's would be $0. If desecra- 
tion were legal and unforeseen, the Smithians' net payoff would be 
-$1,000 ($12,000 - $10,000 - $3,000), and Jones's would be $500. As 
before, welfare is maximized by banning desecration, and if it is not 
banned, the regretful Smithians will have a negative payoff. 

But if the government has a policy of allowing desecration, groups like 
the Smithians will revise their calculations in the long run. If the Smithians 
had foreseen that desecration would be legal, they would not have gone to 
the expense of creating the flag in the first place. The payoffs would then 
have been $0 for the Smithians and $0 for Jones. Comparing the payoffs 
under the two policies of toleration and prohibition of desecration yields the 
striking result that nobody is helped by toleration. Jones's payoff is zero 
either way, and the Smithians strictly prefer the ban. The Smithians are less 
happy and Jones no happier as a result of desecration's legality. 

The feature of diminished production of symbols is insidious because it 
is an absence. A society that tolerates desecration will have fewer symbols, 
but it may not realize why. By not allowing anything to be kept sacred, it 
may lose the very idea of sanctity. 25 

Perhaps even more important than symbol creation is symbol mainte- 
nance. If costs must be incurred beyond the cost of creating the symbol to 
maintain its effectiveness, then in the long run the legality of desecration 
will lead to the elimination of the symbol's power as it gradually depreciates. 26 

Lack of awareness that symbols are produced goods also makes short- 

25 John McGinnis points out a paradox here. If desecration becomes commonplace, it may 
lose both its offensiveness to venerators and its usefulness to desecrators. Thus, the long-run 
effect could be neutral for the venerators and negative for the desecrators, who no longer can 
obtain publicity but could, at the price of the criminal penalty, while desecration was illegal. 
At the same time, the venerators have still suffered a loss — the utility they could have de- 
rived from veneration if the symbol's value had remained intact. 

26 New arguments or ideas are different from new symbols in this respect. A good argu- 
ment is actually strengthened by the lack of success of counterarguments, and its supporters 
correspondingly heartened. Supporters of a symbol, however, rarely derive pleasure from its 
desecration. 
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run cost-benefit calculation misleading. Suppose that Jones's benefit from 
desecration is not $500 but $5,000, while the Smithians' cost of desecration 
remains at $3,000. The short-run calculation yields a clear policy recom- 
mendation: allow desecration. But the long-run effects are the same as be- 
fore. Allowing desecration results in no flag being created, and the payoffs 
of both Jones and the Smithians are $0. Thus, it may happen that even if 
the short-run cost-benefit calculation does not work out in favor of the ven- 
erators, desecration should still be prohibited. 

Incorrect short-run calculations are all the more dangerous because dis- 
tortions arise under our political institutions whenever there is a trade-off 
between the short run and the long run. The simplest problem is that the 
judge or politician may not realize that the short-run benefit has a long-run 
cost. More unavoidably, he receives a share of the short-run benefit but 
does not pay the long-run cost. In the present context, toleration of desecra- 
tion may have short-run advantages, depending on the cost-benefit calcula- 
tion and the tastes of the policy makers, but long-run costs. Elected officials 
clearly have strong incentives to favor short-run considerations, but so do 
judges, who by striking down laws against desecration can feel good about 
themselves and the individual desecrators before them. The losers, in the 
short run, are the venerators, who may be large in number but are repre- 
sented in the courtroom only by prosecutors. In the long run, fewer symbols 
will be created, and everyone may lose. Future generations, however, are 
not present in the courtroom. 

The difficulty is that symbols are denied the protection granted to other 
kinds of property, including other forms of intellectual property. In Smith v. 
Goguen, Justice White wrote: 27 "The flag is a national property, and the 
Nation may regulate those who would make, imitate, sell, possess, or use 
it. . . . There would seem to be little question about the power of Congress 
to forbid the mutilation of the Lincoln Memorial. . . . The flag is itself a 
monument, subject to similar protection." Unless symbols, like books and 
inventions, have intellectual property protection, they will be underpro- 
duced. The government grants monopolies on the use of patented and copy- 
righted goods to their creators even though this infringes on the freedom 
of everyone else, because the monopoly encourages creation of the goods. 
Desecration, however, cannot be prevented by existing intellectual property 
laws, as we will next see. 

B. Trademark Protection 

A trademark is a symbol that a business uses to convey its identity to 
others. Violation of trademark, like desecration, is abuse of a symbol, re- 

27 Smith v. Goguen, 415 U.S. 566, 587 (1974). 
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suiting in degradation of the value of the symbol and reduced incentive for 
the symbol's creation and maintenance. The harm prohibited by trademark 
law is mistaken perception rather than all injury to the symbol. 28 

If Jones pretends he is a Smithian using their symbol as part of his pre- 
tence and brings ridicule on the group, the resulting harm is akin to trade- 
mark violation but distinct from desecration. Jones uses fraud to convince 
the public of a certain view of the Smithians. Even if this view happened 
to be accurate, the law frowns on fraud as ordinarily having inefficient re- 
sults. 29 Desecration, however, does not involve such fraud. 

"Dilution" is a trademark doctrine with more promise. Someone dilutes a 
trademark if his imitation reduces its value, but without causing any confusion 
about its origin. Thus, selling pornography under the mark "Adults 'R' Us" 
dilutes the trademark of ' Toys 'R' Us' ' even if consumers do not think the toy 
company authorized use of the mark. 30 In 1997, about half the states prohibited 
dilution, and the Trademark Dilution Act of 1995 created a federal law. 31 

The federal revisions of 1995 apply only to "famous marks" and spe- 
cifically exempts noncommercial uses, so it would not apply to most dese- 
cration. More important is the general problem that the wrong attacked by 
dilution laws is distinct from desecration, which harms the venerators di- 
rectly rather than just through its effect on third parties. 

C. Copyright Protection 

Copyright provides no better protection to symbols than does trademark. 
It protects against unauthorized copying but not against misuse of a law- 
fully acquired copy. Copyright is useful for books because the costs of cre- 
ating them are incurred early, maintenance is cheap, the identity of the cre- 
ator is clear, and, most important, the books are sold. Symbols have 
maintenance costs, the identity of those who care about them is less clear, 
and they have no price tags — the harm from infringement of the property 
right is not lost sales but direct disutility. As a result, the dollar value of 
the loss may be hard to measure, making determination of damages costly 
in civil litigation. Ownership of the symbol, which in effect means standing 

28 A federal court has held that the U.S. flag does not even have trademark protection. 
Parker v. Morgan, 322 F. Supp. 585 (1971). 

29 Creating confusion in the minds of viewers is illegal even if it is unintentional. In Coca- 
Cola Co. v. Gemini Rising, Inc., 346 F. Supp. 1183 (E.D.N.Y. 1972), a poster seller was 
enjoined from creating the impression that Coca Cola sanctioned posters linking that product 
to cocaine. 

30 Toys "R" Us v. Akkaoui, 1996 WL 772709 (N.D. Cal. 1996). 

31 15 U.S.C. § 1125(c), Section 43(c) of the Lanham Act. For discussion, see Frank S. 
Kalamajka, Federal Trademark Dilution Act: One Year Later, N.Y. L. J. March 17, 1997, 
at 1. 
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to sue for copyright infringement, would also be a problem since venerators 
may not be a single organized group and might, indeed, be a substantial 
fraction of the nation's population. All of these make it difficult to apply 
copyright protection to symbols. 32 

Copyright protection could not, in any case, prevent desecration. The law 
does not recognize servitudes on chattels — restrictions on the use of per- 
sonal property imposed by the seller on the buyer. 33 Such restrictions are 
allowed only in land transfers. The first-sale doctrine of copyright is an ex- 
ample: a book or video seller cannot restrict resale or rental. What the ven- 
erators of a symbol require is precisely a restriction on its use by people 
who buy a copy of the symbol. 34 

D. The Tort of Misappropriation 

The common law and statutes of some states (including Illinois and New 
York) recognize the tort of misappropriation, which is commonly traced to 
the 1918 case of International News Service v. Associated Press? 5 As Rob- 
ert Denicola says, ' ' 'Misappropriation' proved a convenient reference when 
no other principle of unfair competition law would serve to alleviate the 
perceived injustice of defendant's enrichment at plaintiff's expense. In its 
wake the case has left a collection of decisions as diverse as any accumu- 
lated under a single common-law label." 36 

What the doctrine centers on is unjust enrichment; Doe creates something 



32 The French doctrine of droit morale gives creators the right to restrict misuse of their 
work in ways more similar to desecration — publishing a shoddy rewrite of a book, for exam- 
ple — but American copyright law is almost entirely restricted to pecuniary rights. American 
courts do sometimes protect moral rights using other doctrines such as unfair competition and 
tort. See Roberta Rosenthall Kwall, Copyright and the Moral Right: Is an American Marriage 
Possible? 38 Vand. L. Rev. 1 (1985); Henry Hansmann & Marina Santilli, Authors' and Art- 
ists' Moral Rights: A Comparative Legal and Economic Analysis, 26 J. Legal Stud. 95 
(1997). Even the European right of integrity, however, which regulates mutilation of art, fo- 
cuses on protecting the artist's reputation for producing art as he intended it rather than on 
protecting his feelings. See id. at 99-100. 

33 See Hansmann & Santilli, at 100-102, and their further discussion of droit morale as 
division of property rights in an object. 

34 The law is not entirely closed to servitudes on information, however. It has long been 
the case that sellers of information have been allowed to restrict its dissemination. See Chi- 
cago Board of Trade v. Christie Grain & Stock Co., 198 U.S. 236 (1905) (upholding a con- 
tract forbidding dissemination of grain prices). 

35 International News Service v. Associated Press, 248 U.S. 215 (1918). For a discussion 
of the merits of this decision as public policy, see Richard A. Epstein, International News 
Service v. Associated Press: Custom and Law as Sources of Property Rights in News, 78 Va. 
L. Rev. 85 (1992). The Brandeis dissent is notable, criticizing the creation of intellectual 
property rights by judicial fiat after Congress had decided not to do so. 

36 Robert C. Denicola, Institutional Publicity Rights: An Analysis of the Merchandising of 
Famous Trade Symbols, 62 N.C. L. Rev. 603, 628 (1984). 
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of value that Roe uses for personal gain. In International News Service v. 
Associated Press, the Associated Press collected and printed news that the 
International News Service read and reprinted elsewhere. In Board of 
Trade v. Dow Jones, Dow Jones was allowed to block use of its stock index 
in futures trading, even though it did not intend to use it for futures itself. 37 
The goal of the doctrine is to encourage production of intellectual property 
otherwise unprotected by the law. It has not, however, been applied in ways 
that would cover desecration. The leading cases all involve commercial ex- 
ploitation, and they do not involve servitudes on chattels. 

E. The Tort of Intentional Infliction of Emotional Distress 

The most obvious legal remedy for a negative externality is the law of 
tort — in this case, intentional infliction of emotional distress. Section 46 of 
the 1965 Restatement (2nd) of Torts says, "One who by extreme and outra- 
geous conduct intentionally or recklessly causes severe emotional distress 
to another is subject to liability for such emotional distress, and if bodily 
harm to the other results from it, for such bodily harm." The comments 
that follow, however, indicate clearly that liability has only been imposed 
when the distress is severe and the conduct universally condemned. 38 Some 
cases of desecration might be covered, but it is quite certain that flag burn- 
ing, for example, lacks both sufficient unanimity in its offensiveness and 
severity in its effects on individuals. 

The law has good reason for exempting emotional harm from tort liabil- 
ity. Tort law has high transaction costs because it requires the precise mea- 
surement of damages. As Calabresi and Melamed point out, in situations 
with high transaction costs, property rules enforced by criminal law are 
preferable to liability rules enforced by tort law. 39 Furthermore, despite the 
possibility of class-action suits, tort law is not well suited to situations 
where large numbers of people have received small harms. Tort law fails 
for some of the same reasons as Coasean bargaining: the difficulty of pre- 
cisely measuring emotional harms and the free-rider problem. 

V. Distinguishing Other Acts from Desecration 

Before going on to consider how actual policies address the problems of 
mental externalities, malice, and symbol creation, it may be useful to pause 

37 Board of Trade v. Dow Jones & Co., 456 N.E.2d 84 (111. 1983). In 1997, Dow Jones 
did sell the rights it acquired via this case. See Laurie Morse, Dow Jones Awards Licences 
for DJIA Trades, Financial Times, June 6, 1997, at 34. 

38 For a recent discussion of the state of the law in this area, see David F. Partlett, Tort 
Liability and the American Way: Reflections on Liability for Emotional Distress, 45 Am. J. 
Comp. L. 171 (1997). 

39 Calabresi & Melamed, supra note 7, at 1112. 
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to distinguish between desecration and similar acts with which it might be 
confused. 

A. Desecration Is Not Speech 

The concept of mental externalities can be directly applied to offensive 
speech, and in a world of perfect information, efficiency would require that 
certain kinds of speech be prohibited. Practical difficulties arise because in- 
efficient speech lies on a continuum with efficient speech, and a line must 
be drawn somewhere. The line can be drawn, however, and U.S. law does 
restrict many kinds of political speech, examples being loud midnight ha- 
rangues in residential neighborhoods and infringement of copyrighted mate- 
rial. Banning desecration is a restriction of the same kind, balancing the 
possible benefits of improved political communication against the costs of 
mental externalities and symbol destruction. 

Speech in general lacks the special features of desecration, however. Of- 
fensive speech may be malicious, but its offensiveness may also be purely 
accidental. Two members of the same organization may say things to com- 
municate between themselves that would be offensive to outsiders, but 
without any desire to publicize their speech. Political speech is usually di- 
rected not at the target of its criticism but at neutral, persuadable parties, 
whereas desecration is more designed to offend than to persuade. Nor does 
offensive speech generally destroy a produced good, unless it destroys an 
idea, which we usually consider a benefit of free speech rather than a cost. 
Some speech may be directed at destroying a symbol, to be sure, but that 
is distinguishable from speech in general and is the kind of speech prohib- 
ited in the Uniform Flag Act discussed later in this article. 

Much of what is offensive in speech is its content, the ideas it conveys. 
Ideas are much more likely to confer a benefit to society than are the partic- 
ular methods of communicating them. Desecration, while sometimes meant 
to convey an idea, has simple speech as a substitute. Saying that I am op- 
posed to the Vietnam War may not be as effective as if I burnt a flag and 
then made my statement, but the content is the same. The idea can still be 
expressed, even if I cannot get as much attention as if I burnt a flag, tortured 
a kitten, spent money to buy television coverage, or were allowed to sub- 
poena listeners. The marginal social return from increasing the number of 
ways in which ideas can be communicated is decreasing, so a comparison 
of the cost and benefits naturally leads to some ways being allowed and 
some prohibited. 

Limitation of the government's ability to restrict political speech has ad- 
ditional uses: (1) to limit the actions of the government and (2) to prevent 
those in power from continuing to remain in power against the will of the 
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people. Political speech, even if unpopular, generally has positive externali- 
ties because of information generation and transmission, even if particular 
examples spread misinformation. 40 Allowing the government to distinguish 
which speech is to be allowed may or may not yield too much discretion 
to those in power, depending on which distinctions are allowed, but it is 
much easier to distinguish speech from desecration. 41 

B. Desecration Is Not Vice 

The idea of mental externalities applies naturally to vices such as sod- 
omy, prostitution, and drug abuse. Someone, for example, who smokes 
crack cocaine inflicts negative mental externalities on friends, family, and 
even total strangers if those persons would be willing to pay something to 
prevent his smoking. This provides a justification for regulation, though it 
must be balanced against the benefit to the smoker. The issues of whether 
the various parties' willingnesses to pay truly represent their informed inter- 
ests becomes more difficult, but the essential test remains the same. 42 

Like offensive speech, however, offensive conduct in general has impor- 
tant differences from desecration. The issue of symbol production does not 
arise, and malice is unimportant, both of which tend to make regulation 
harder to justify than in the case of desecration. Regulation of offensive 
conduct does, however, also lack some of the problems of regulation of 
speech. Positive externalities are less important since drug use, unlike 
speech, offers no benefits to anyone but the drug user. Definitions are also 
easier; speaking offensively is less concrete than smoking cocaine. Offen- 
sive acts in general thus present much more difficult questions than desecra- 
tion even in a utilitarian framework. A similar analysis based on mental 
externalities could be undertaken, but each activity would have to be ap- 
proached on its own merits. 

40 For an explanation of free speech as a public good, see Farber, supra note 2. 

41 The classic article on the distinction between political and other speech is Robert Bork, 
Neutral Principles and Some First Amendment Problems, 47 Ind. L. J. 1 (1971). 

42 This has already been noted, even by those who think that conventional regulation fails 
the test. Richard Posner has said that "[t]here is nothing in principle to qualify disgust, even 
when irrational (and revulsion against incest is not irrational), from counting as an external 
cost to which a polity dedicated to economic efficiency should pay heed." (Richard A. 
Posner, Sex and Reason 202 (1992), going on to suggest that much of sexual morality is 
based on misinformation.) David Friedman discusses the legality of heroin and concludes 
that, although a ban might be efficient in most of the United States, the most efficient out- 
come would be legality in some locales, such as New York, and illegality in others. David 
Friedman, The Machinery of Freedom 128 (2d ed. 1989). See also Richard Epstein, The 
Scope of Externalities, Harv. J. L. & Pub. Pol'y (in press); and Eric Rasmusen, Of Sex, 
Drugs, and Rock'n'Roll: Does Law and Economics Support Social Regulation? Harv. J. L. & 
Pub. Pol'y (in press). 
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VI. The Consequences of Mistaken Policy 

One of the most important considerations in setting policy is the cost of 
mistakes. This is familiar in pollution and antitrust regulation. Rigid quan- 
tity restrictions on air pollution emissions can be extremely costly if the 
wrong limit is chosen. Environmental damage results from lax limits, and 
economic losses from tight limits. Alternative policies such as pollution 
taxes or generous standing to sue the polluter can reduce the cost of govern- 
ment mistakes. Antitrust regulation provides numerous examples where in- 
terventions by an omniscient and benevolent government would be benefi- 
cial but where laissez-faire is the best policy for realistic governments. 
There is widespread agreement that antitrust laws against bid rigging in 
auctions are good policy, even conducted by an imperfect government, but 
few economists recommend price controls in concentrated markets, even 
though theory suggests that unregulated prices will be inefficiently high. 
They realize that actual government intervention is unlikely to be the same 
as ideal government intervention. 

Measurement of the costs and benefits of desecration is difficult enough 
that the government might well err on the side of either prohibition or toler- 
ation. Moreover, either alternative is unlikely to achieve the correct out- 
come in every situation since desecration will sometimes be efficient and 
sometimes inefficient. Recognizing that we are fallible and that any policy 
simple enough to implement will be suboptimal in some cases, what can 
we say about desecration law? Consider four policies — strict prohibition, 
mild prohibition, mild toleration, and strict toleration: 

Strict Prohibition. Desecration is banned: if Jones burns the flag, he 
will be executed. 

Mild Prohibition. Desecration is banned: if Jones burns the flag, he will 
be fined $1,000. 

Mild Toleration. Desecration is permitted: Jones may burn the flag. If 
Smith forcibly stops him, Smith will be fined $1,000. 

Strict Toleration. Desecration is permitted: Jones may burn the flag. If 
Smith tries to stop him, Smith will be executed. 

Laws do not ban crimes; they merely impose penalties on them. The citi- 
zen can weigh costs and benefits and still undertake the activity. Strict pro- 
hibition would presumably deter desecration and strict toleration would de- 
ter private punishment of desecration, but the two mild policies would 
allow for efficient violation of the law. 

To illustrate efficient violation, let the venerators' utility cost from dese- 
cration always be $3,000, but let the desecrator's benefit Y be sometimes 
$500 and sometimes $5,000. We will ignore the long-run issue of symbol 
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production. Thus, the cost-benefit calculus goes both ways, and no single 
policy will always be right. 

Strict prohibition will achieve the optimal result of no desecration if Y = 
$500 but will be suboptimal if Y = $5,000 because the desecrator's benefit 
from desecration would exceed the venerators' loss. Strict toleration 
achieves optimality if Y = $5,000, but not if Y = $500. Thus, the possibility 
of mistakes or of not being able to tailor the law to individual situations 
provides no reason for preferring one policy to the other. 

Mild prohibition is more interesting. It will achieve the efficient outcome 
of no desecration if Y = $500 because the desecrator is unwilling to incur 
a fine of $1,000 to obtain a benefit of just $500. It will also, however, 
achieve the optimal outcome of desecration if Y = $5,000. In that situation, 
the desecrator will be willing to pay the fine of $1,000 to obtain the benefit 
of $5,000. Moreover, since the penalty is a fine, a transfer rather than a 
social cost, the only loss to society is the transaction cost of imposing the 
fine. The fine itself just transfers wealth from the desecrator to the govern- 
ment. Thus, mild prohibition is an attractive policy if the empirical magni- 
tudes of cost and benefit are unclear. 

What of mild toleration? It is not symmetric to mild prohibition. The key 
is what the venerators do when the desecrator burns the flag. If it is one 
venerator who suffers the $3,000 loss, and Coasean bargaining works, he 
will offer the desecrator up to that amount, and desecration will occur only 
if it is efficient for it to occur. As discussed earlier, such bargaining is likely 
to fail. Consequently, the venerator's only option is self-help, that is, to de- 
ter or prevent the desecration by violence. 43 

Self-help has two costs. 44 First, the assault itself is costly, since the dese- 
crator can fight back. Second, assault is a crime, and the assaulting venera- 
tor will be penalized by the government. If the penalty for assault is $1,000, 
which is less than $3,000, the venerator will carry out the assault, but he 
will carry it out regardless of whether the benefit to the desecrator is $500 
or $5,000. If the penalty for assault is large, it will inefficiently deter assault 
that would prevent desecration, but if it is small, it inefficiently encourages 
assault and overdeters desecration. Worse yet, since assault has many more 
common motives than deterrence of desecration, a mild penalty would in- 
duce an excessive number of assaults generally, even if the number con- 

43 More than one reader has suggested that an alternative form of self-help is for the vener- 
ator to retaliate by desecrating the desecrator's symbol. If such retaliation were credible and 
foreseen, the small-scale balance of terror would prevent desecration. Not everyone has a 
vulnerable symbol that they venerate, however, limiting the usefulness of retaliation. 

44 There also may be a special benefit to the self-helper: revenge is sweet. 
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nected with desecration became optimal. Thus, it is hard to use self-help as 
a check on mistaken toleration. 45 

If lawmakers make mistakes in the cost-benefit calculations or if the cal- 
culations turn out differently in different cases, a mild policy is better than 
a severe one because mild policies allow for efficient lawbreaking. Mild 
prohibition is an attractive policy because it allows the desecrator to dese- 
crate if he is willing to pay a moderate price for the privilege, which signals 
that his benefit from desecration is unusually high. Mild prohibition is not 
symmetric because the efficient lawbreaking there would consist of illegal 
private penalties for desecration, a dangerous exception to the public mo- 
nopoly on violence. 

VII. Actual Statutes 

Section VI discussed one set of problems that arise in the implementation 
of government policy: laws that by miscalculation do not apply to all situa- 
tions correctly. A different problem is presented by a government that is 
not seeking to maximize social welfare and uses arguments such as those 
made in this article to cloak efforts to satisfy the material or ideological 
desires of influential people. The earlier sections of this article have pro- 
vided reasons for laws against desecration, but even if these reasons are 
valid in theory, are they just rationalizations in practice? I have suggested 
comparing costs and benefits, but have actual desecration laws been 
prompted instead by ideology or theology? The motive of the lawgiver is 
not directly important to the value of a law, but if the motive is wrong, the 
law is more likely to be crafted to reduce welfare rather than increase it. 

Title 18 U.S.C. Section 700(a) says: "Whoever knowingly casts con- 
tempt upon any flag of the United States by publicly mutilating, defacing, 
defiling, burning, or trampling upon it shall be fined not more than $1,000 
or imprisoned for not more than one year, or both." This federal flag dese- 
cration law only dates back to 1967, but state laws are much older. In 1989, 
every state but Alaska and Wyoming had a statute prohibiting the burning 
of the flag, 46 usually patterned after the Uniform Flag Act of 1917, 47 Section 

45 That state punishment of desecration would prevent this kind of self-help was one argu- 
ment of the state of Texas in Texas v. Johnson. An obvious response is that criminal penalties 
for assault should prevent assault, but the argument of this paragraph is that such penalties 
are too severe: sometimes assault (or the threat of it) is efficient, a form of the privatization 
that we value in so many areas of former government activity. 

46 Texas v. Johnson, 491 U.S. 397, 428 (1989), where citations to the statutes can be 
found. For a history of state law, see Albert Rosenblatt, Flag Desecration Statutes: History 
and Analysis, Wash. U. L. Q. 193 (1972). 

47 Proceedings of the National Conference of Commissioners on Uniform State Laws 323- 
24 (1917). 
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3 of which says, "No person shall publicly mutilate, deface, defile, defy, 
trample upon, or by word or act cast contempt upon any such flag, standard, 
color, ensign or shield." 48 The Uniform Flag Act emphasizes the act of des- 
ecration rather than the intent. If someone burns a flag to call attention to 
his feelings about abortion, he has violated the statute, whatever his feelings 
about the flag. He can express the same opinion in a different manner and 
be exempt from prosecution. As in torturing a kitten to call attention to 
one's opinions, the offense is the act, not the content, and the desecrator's 
scope for expression is no more limited than if the flag never existed. This 
was put well by Justice Stevens in his dissent in Texas v. Johnson: "The 
concept of 'desecration' does not turn on the substance of the message the 
actor intends to convey, but rather on whether those who view the act will 
take serious offense. Accordingly, one intending to convey a message of 
respect for the flag by burning it in a public square might nonetheless be 
guilty of desecration if he knows that others — perhaps simply because they 
misperceive the intended message — will be seriously offended." 49 

The Texas statute struck down in Texas v. Johnson was different. It said, 

§ 42.09. Desecration of Venerated Object 

(a) A person commits an offense if he intentionally or knowingly desecrates: 

(1) a public monument; 

(2) a place of worship or burial; or 

(3) a state or national flag. 

(b) For purposes of this section, "desecrate" means deface, damage, or other- 
wise physically mistreat in a way that the actor knows will seriously offend one 
or more persons likely to observe or discover his action. 

(c) An offense under this section is a Class A misdemeanor. (Tex. Penal Code 
Ann. (1989)). 

This statute is entirely driven by mental externalities. On its face, a Texan 
may legally burn an American flag, if nobody cares, but not his own church, 
if that would seriously offend a member of the general community. The 
harm prohibited is the unhappiness of observers, not the effect on patriotism 
or morality. Whether this statute is justified on efficiency grounds becomes 
a question of whether such desecration tends on average to increase the 
happiness of the desecrator more than it decreases the unhappiness of other 
citizens. The citizens in general are given a property right in desecration; 



48 Sections 2 and 4 of the act look very much like intellectual property protection, prohib- 
iting merchants from using the flag for advertising purposes. The conduct at issue in the most 
important early Supreme Court case on flag misuse concerned a flag on a beer label. Halter v. 
Nebraska, 205 U.S. 34 (1907). 

49 Texas v. Johnson, 491 U.S. 397, 438 (1989). 
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the desecrator must obtain a release from them all before he can engage in 
desecration or be willing to pay the penalty for a class A misdemeanor. 50 

The idea that the law functions to protect believers against annoyance, 
rather than God against blasphemy, is not new. Tiedeman's 1886 treatise 
on the police power of government says, 51 "If the laws against blasphemy 
rested upon the admission by the law of the 'divine origin and truth' of the 
Christian religion, they would fall under the constitutional prohibitions, 
which withdraw religion proper from all legal control. Blasphemy is pun- 
ishable, because, as already stated, it works an annoyance to the believer 
and an injury to the public. ... In order than an utterance or writing may 
be considered a legal blasphemy, it must be accompanied by malice and a 
wilful purpose to offend the sensibilities of Christians." 

Even clearer is the opinion in State v. Chandler, which says, 52 "The com- 
mon law adapted itself to the religion of the country just so far as was nec- 
essary for the peace and safety of civil institutions; but it took cognizance 
of offenses against God only when, by their inevitable effects they became 
offenses against man and his temporal security." 

The laws and courts prior to 1989 justified antidesecration laws not on 
the basis of ultimate truths but on human utility. These laws were not anom- 
alous but, like commercial laws, had utilitarian goals. 

VIII. Objections 

In this last section I will address various objections that might be made 
to desecration laws. 

A. Objection 1: A Better Solution Is to Change 
the Venerators' Preferences 

Since mental externalities arise from the tastes of the venerators, one so- 
lution is to change their tastes. The venerator's harm is all in his mind, so 
why not change his mind? 

This argument is reasonable and has analogies in physical externalities. 

50 Under the Texas act, desecration is not illegal if nobody finds out about it, something 
irrelevant to desecration viewed as violation of the sacred. A Maine court once dismissed a 
case because the desecration occurred in the defendant's home rather than in a public place. 
State v. Peacock, 138 Me. 339 (1942). It is interesting to compare this with laws against 
cruelty to animals, which generally apply even if the offensive conduct is private. See, for 
example, Cal. Penal Code § 597 (1996), cruelty to animals; Ind. Code Ann. § 35-46-3-12 
(Burns 1997), torturing or killing vertebrate animals. 

51 Tiedeman, supra note 17, at 168-69. Similarly, Justice Story wrote of religion in Vidal v. 
Girard's Exrs., 43 U.S. 127 (1844), "[I]t is not to be maliciously and openly reviled and 
blasphemed against, to the annoyance of believers or the injury of the public." 

52 State v. Chandler, 2 Harr. 553 (Del. 1837). 
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The most efficient solution to a neighbor's noisy parties might be earplugs, 
and the most efficient solution to smoke in a restaurant might be for non- 
smokers to patronize a different restaurant, both being ways that the injured 
party eliminates his injury more cheaply than the injurer could. In the con- 
text of desecration, however, preference changing has two special prob- 
lems, even if we suppose that the cost of changing preferences is low. 

First, ending the offensiveness of desecration cannot be done without di- 
minishing the usefulness of the venerated symbol. If the believer no longer 
cares if the cross is defiled, the cross cannot be as potent a symbol. Thus, 
changing a preference of this kind is costly. It is as if I wore earplugs be- 
cause my neighbor's loud parties prevented me from listening to soft music 
on my stereo. 

Second, if the venerator no longer cares about desecration, the desecrator 
loses his benefit from it. The motives of attention getting and malice both 
disappear; nobody gets media attention by burning Kleenex. Thus, the 
preference-changing solution hurts the desecrator as well as the venerator. 

Both problems are special to desecration and further distinguish it from 
offensive speech and action. The argument that the offended person can 
change his tastes has more strength when applied to offense caused by a 
neighbor's cocaine use or prococaine speech because the person who is dis- 
pleased by those things does not so obviously lose something by changing 
his preferences. The person who engages in them does not need the disutil- 
ity of someone else as a foundation for his own utility. 

The possibility of preference changing is a legitimate consideration, how- 
ever, and raises its own counterargument: changing the desecrator' s prefer- 
ences instead. If he can be conditioned or persuaded to derive greater utility 
from substitute activities or to suffer internal disutility from desecration, he 
will stop desecrating. We must ask whose preferences are the more easily 
changed, and if ease of changing is inversely related to intensity of the pref- 
erences and the number of people involved, this solution takes us back to 
the same calculations as the original efficiency calculus. 

B. Objection 2: Some People Have Preferences against Desecration 
Laws, and the Cost-Benefit Calculus Should Take Them into Account 

Some people would be displeased by the ban on desecration regardless 
of whether anyone were ever prosecuted or even whether anyone ever 
wished to desecrate. As a separate matter, they might be displeased by the 
punishment of desecrators. I will call these second-order preferences since 
they are preferences, not over the actions of the venerators and desecrators, 
but over the actions of the government with respect to desecration. These 
preferences are worth considering because the number of people who op- 
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pose desecration laws is certainly much greater than the tiny number of ac- 
tual desecrators. 

Second-order preferences fit into the utilitarian framework and should be 
fully counted. Their existence, however, does not go very far toward resolv- 
ing the policy question. The obvious difficulty is that other people have op- 
posite second-order preferences. They would be pleased by the ban on dese- 
cration, regardless of whether anyone ever wanted to burn a flag. Such 
people seem to be a large majority of the general population, as the Gallup 
poll cited in footnote 20 shows. 

Moreover, second-order preferences are relatively easy to change in the 
long run. A preference for sacred symbols cannot be changed without the 
loss of a source of utility. A preference for not having desecration laws, 
however, can be replaced with a preference for desecration laws by appro- 
priate education, and people will be no less happy. It seems that second- 
order preferences should therefore be given less deference than direct pref- 
erences. 

C. Objection 3: Desecration Has Positive 
as Well as Negative Externalities 

I have focused on the negative externalities from desecration, but are 
there positive ones too? Do third parties benefit when Jones burns the flag? 
If so, this must be included in the cost-benefit calculus. 

When Jones burns the flag to convey his position on abortion, third par- 
ties may be glad that he has done so because they find his message worth 
listening to and better than whatever they would have done with their atten- 
tion instead. If this is common, however, the citizens will not favor laws 
against desecration since they will find desecration a helpful aid in forming 
their political views. 

If Jones is not allowed to desecrate, however, the positive externalities 
from communication of ideas may actually increase rather than diminish. 
There are two substitution effects. 

First, Jones will substitute to some other activity if desecration is closed 
off to him. He has a choice of many ways to try to communicate his ideas. 
If he chooses desecration, he has reduced his use of some other method, 
and if desecration is banned, he will shift to that other method, which may 
help the public more even though Jones prefers desecration. To the extent 
that rational discourse is better than desecration and that Jones shifts to ra- 
tional discourse, public debate will be improved. 

Second, the public substitutes between different kinds of listening. If des- 
ecration is banned, they will turn their attention elsewhere, from Jones 
burning a flag to Doe making a speech. The viewers may not prefer the 
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speech, but it may make them better citizens than watching desecration. 53 
Desecration is a flashy trick that allows Jones more exposure for his views, 
capturing attention not by the quality of his ideas but by the vigor with 
which he expresses them. 54 

In addition, there may be positive externalities from the symbols that des- 
ecration damages. A common argument against flag desecration is that the 
flag serves to focus patriotism and increase public-spiritedness. These are 
positive externalities, which accrue not just to the venerators but to anyone 
in the country. Positive externalities from private symbols are less clear, but 
they exist to the extent that private organizations using symbols provide 
public goods, and we commonly do think that religious and political organi- 
zations have positive externalities. 

D. Objection 4: Desecration Laws May Be Fine in Theory but 
Can Be Abused by Biased Prosecutors and Judges 

Any statute that provides penalties can be abused if there is cooperation 
between prosecutors and judges. If there is a law against desecration, inno- 
cent people can be charged with violating it and harassed with investiga- 
tions or punished after the state manufactures false evidence. 

This is an argument to be considered when enacting any statute, but dese- 
cration laws are less dangerous than most. If officials wish to persecute 
someone, they have a vast array of tools available, including regulatory 
agency investigations for violating labor, environmental, and land-use regu- 
lations, the planting of evidentiary drugs or stolen goods, and prosecution 
for vaguely defined crimes such as disturbing the peace, assault, and civil 
rights violations that allow immense prosecutorial discretion. The marginal 
contribution of desecration laws is small. 55 

53 An extreme form of this is illustrated by the Phoenix sheriffs policy of allowing only 
a few TV shows, including CNN, the weather channel, and the series "Restoring American 
Civilization" in his jail cells. The undoubted effect of this policy was to induce prisoners 
to substitute political (or at least meteorological) education for entertainment. Paul Giblin, 
Overcrowded Jail Gets Tents, Tough Discipline, Agence France Presse, September 27, 1996. 

54 Bad speech driving out good is one example of how allowing more speech may reduce 
the informedness of the public. Another is libel: speech that is not only distracting but false. 
In an attempt to minimize the effect on political speech, the law criminalizes this when the 
falsehood is about private individuals but not when it is about public individuals. An interest- 
ing problem to which the idea of mental externalities could be applied is group libel, as in the 
Dlinois law against racial defamation upheld by the U.S. Supreme Court in Beauharnais v. 
niinois, 343 U.S. 250 (1952). 

55 My claim could be refuted if it could be shown that desecration laws were frequently 
used for harassment during the 80 years they were in force. At least one case does exist. In 
1920, a Montana man was intimidated by a hostile crowd into saying insulting things about 
the American flag and sentenced for a term of 10-20 years hard labor. He made a habeas 
corpus appeal to federal court but lost despite the court's sympathetic opinion. Ex parte Starr, 
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IX. Concluding Remarks 

Daniel Farber says in his article on public-choice theory and the First 
Amendment that 56 

[t]he crucial insight of public choice theory is that, because information is a pub- 
lic good, it is likely to be undervalued by both the market and the political system. 
Individuals have an incentive to "free ride" because they can enjoy the benefits of 
public goods without helping to produce those goods. Consequently, neither market 
demand nor political incentives fully capture the social value of public goods such 
as information. Our polity responds to this undervaluation of information by provid- 
ing special constitutional protection for information-related activities. This simple 
insight explains a surprising amount of First Amendment doctrine. 

Desecration is a public bad parallel to information's public good. Al- 
though the insights that desecration has negative externalities and discour- 
ages symbol production cannot explain the First Amendment doctrine of 
the 1990s, it can explain much of traditional legislation. When a symbol is 
desecrated, the desecrator obtains benefits, while those who venerate the 
symbol incur costs. The economic approach asks whether the benefits ex- 
ceed the costs. I conclude that they usually do not. Desecration is often mo- 
tivated by a desire to reduce the utility of others, which is usually ineffi- 
cient. Moreover, symbols, like other produced goods, need property-rights 
protection. If desecration occurs, people have less incentive to create and 
maintain symbols. Laws against desecration are a good way to provide this 
protection, given the likely failure of the Coase Theorem and the possibility 
of efficient lawbreaking. 

The ideas of mental externalities and malice have application to public policy 
beyond desecration. I distinguished offensive speech and behavior from dese- 
cration because they, unlike symbols, do not involve produced goods. Regula- 
tion of these sources of negative externalities may still be efficient, however, 
and deserves theoretical and empirical analysis from the economic point of 
view. We may find that many traditional laws and customs in social regulation 
can be explained as efficient responses to market failure. 

The thrust of this article is not so much that desecration laws are desir- 
able as that they can be desirable and are fully as legitimate as other regula- 
tions. Every law hurts some people and helps others, and desecration laws 
are no exception. The political arena, however, is the place to decide the 
net benefits, just as much for desecration laws as for import tariffs or in- 
come tax rates, and no citizens should be privileged to have their prefer- 
ences trump those of the rest of the electorate. 



263 F. 145 (D. Mont. 1920). This is a horrifying case, but its rarity indicates that desecration 
statutes were not a favorite tool of oppressive state governments. 
56 Farber, supra note 2, at 555. 



